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FILED ELECTRONICALLY
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION AT COVINGTON
CASE NO. 2:16-CV-00028-WOB-CJS
JANE DOE
v.

PLAINTIFF
MOTION TO ENTER GAG ORDER AND TO SEAL

NORTHERN KENTUCKY UNIVERSITY, et al.

DEFENDANTS

*** *** ***
Come Defendants Northern Kentucky University, Geoffrey S. Mearns, Kathleen Roberts,
and Ann James, by and through counsel, in accordance with Joint General Orders 11-01 and
11-02 move the Court to enter a gag order on all parties and their counsel in this case and to seal
all deposition transcripts and student records filed or to be filed of record in this case.
For the reasons set forth in the accompanying Memorandum of Law in Support of this
Motion, Defendants request that the Court (1) enter a gag order prohibiting the parties and their
counsel from any further communication with the press regarding the merits or allegations of this
case and (2) seal the deposition transcripts and student records filed, or to be filed of record, in
this case. A proposed order has been tendered herewith.
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Respectfully Submitted,
STURGILL, TURNER, BARKER & MOLONEY, PLLC
/s/ K. Coleman
Katherine M. Coleman (KBA#84089)
Joshua M. Salsburey (KBA#89038)
Patsey Ely Jacobs (KBA# 83664)
333 West Vine Street, Suite 1500
Lexington, KY 40507
Telephone: (859) 255-8581
kcoleman@sturgillturner.com
jsalsburey@sturgillturner.com
pjacobs@sturgillturner.com
ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE
I hereby certify that on August 26, 2016 I electronically filed the foregoing with the Clerk
of the Court by using the CM/ECF system, which will send a notice of electronic filing, if
applicable, to the following:
Kevin L. Murphy
Murphy Landen Jones PLLC
2400 Chamber Center Drive, Suite 200
P.O. Box 17534
Ft. Mitchell, KY 41017-0534
KMurphy@MLJfirm.com
Attorney for Plaintiff
Steven A. Taylor
Murphy Landen Jones PLLC
2400 Chamber Center Drive, Suite 200
P.O. Box 17534
Fort Mitchell, KY 41017-0534
STaylor@MLJfirm.com
Attorney for Plaintiff

Barbara A. Kriz
200 West Vine Street, Suite 710
P.O. Box 499
Lexington, KY 40588
bkrix@kjplaw.com
Attorney for Defendant Kachurek
/s/ Katherine M. Coleman
ATTORNEY FOR DEFENDANTS
\00727024.docx
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION AT COVINGTON
CASE NO. 2:16-CV-00028-WOB-CJS
JANE DOE
v.

PLAINTIFF
MEMORANDUM OF LAW IN SUPPORT OF MOTIONS TO
ENTER GAG ORDER AND TO SEAL

NORTHERN KENTUCKY UNIVERSITY, et al.

DEFENDANTS

*** *** ***
Come Defendants, Northern Kentucky University (“NKU”), Geoffrey S. Mearns,
Kathleen Roberts, and Ann James, by and through counsel, and hereby file this Motion for a Gag
Order on all parties and their counsel in this case. Additionally, Defendants also ask the Court to
seal all deposition transcripts and student records filed or to be filed of record in this case. In
support of this Motion, Defendants state as follows:
I. INTRODUCTION
This is a case about a student’s complaint of sexual assault and the Defendants’ handling
of that complaint. As such, this case has been the subject of publicity from the outset. While a
certain amount of publicity is to be expected and neutral news-reporting should not be
discouraged, active campaigning to the press by a party or a party’s counsel is inappropriate and
untenable. Plaintiff and Plaintiff’s Counsel’s participation in the creation of unduly prejudicial
publicity seriously threatens Defendants’ ability to obtain a fair trial by a panel of impartial
jurors. In addition, due to their obligations under the Family and Educational Rights and Privacy
Act (“FERPA”) and responsibilities to Plaintiff who has chosen to proceed anonymously,
Defendants are effectively barred from rebutting or defending against the testimony the Plaintiff
and Plaintiff’s Counsel have presented in the “court of public opinion” through the press.
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II. ARGUMENT
A. A Gag Order Must Be Entered Prohibiting Parties and Their Counsel from Further
Communication with the Media to Protect Defendants from Undue Prejudice.
“The theory of our system is that the conclusions to be reached in a case will be induced
only by evidence and argument in open court, and not by any outside influence, whether of
private talk or public print.” Patterson v. Colorado, 205 U.S. 454, 462 (1907); see also Sheppard
v. Maxwell, 384 U.S. 333, 351 (1966). To further this fundamental principle, it is imperative that,
unlike elections, court proceedings are not won through the media. Bridges v. State of California,
314 U.S. 252, 271 (1941).
As such, the Supreme Court has established that it is within the Court’s power to control
the divulgence of information that leads to inflammatory publicity. Sheppard, 384 U.S. at 361.
Specifically, a court may proscribe “extrajudicial statements by any lawyer, party, witness, or
court official which divulged prejudicial matters . . . concerning the merits of the case.” Id.
(citing State v. Van Duyne, 204 A.D.2d 841, 852 (1964)). Therefore, this Court has discretion to
limit the extent to which a party or her attorney may speak to the press regarding pending
litigation. See P&G v. Bankers Trust Co., 78 F.3d 219, 224 (6th Cir. 1996) (citing Bantam Books
v. Sullivan, 372 U.S. 58, 70 (1963)).
While it is true that freedom of speech is essential to the administration of justice, “it
must not be allowed to divert the trial from the very purpose of a court system to adjudicate
controversies, both criminal and civil, in the calmness and solemnity of the courtroom according
to legal procedures.” Sheppard, 384 U.S. at 350-51 (quoting Cox v. State of Louisiana, 379 U.S.
559, 583 (1965) (Black, J., dissenting)) (internal quotation marks omitted). Admittedly, there is
a presumption against restraining free speech. CBS v. Davis, 510 U.S. 1315, 1317 (1994) (citing
Organization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971) (internal citation omitted)).
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However, this presumption is not absolute. CBS, 510 U.S. at 1317 (citing Near v. Minnesota, 283
U.S. 697, 716 (1931)). Courts may limit the dissemination of information pertaining to pending
cases under exceptional circumstances. Id. The case at hand presents such an exceptional
circumstance and requires special protection by this Court.
This case involves not only a sensitive subject matter, an allegation of sexual violence on
campus, which claim directly implicates the unique legal responsibilities Defendants have in
maintaining the privacy rights of not only the Plaintiff, but other nonparty students as well.
Defendants are statutorily bound by FERPA to keep information about all students confidential
and may only disclose such information in accordance with FERPA and its regulatory
requirements. This includes any “personally identifiable information” relating to students and
former students. See FERPA, 20 USCS § 1232g. Additionally, while having waived her FERPA
rights in filing this action, Defendants have nonetheless acted to maintain Plaintiff’s privacy, as
she has chosen to remain anonymous in these proceedings. However, nonparty students whose
records are impacted both by the pleadings in this action, as well as Plaintiff and her counsel’s
media statements, have not waived their FERPA rights and are entitled to at least the same
protections.
In contrast, Plaintiff and her counsel are not bound by such responsibilities. They have
used this as an opportunity to speak directly to the press and have been oft quoted in the media
regarding this case. They have made legal conclusions and divulged information that was only
obtained through the discovery process. More importantly they have made factual assertions to
which these Defendants are barred from responding without impinging the privacy rights of
nonparty students.
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Specifically, this case has been the subject of at least seven separate known news stories
since January, 2016. The most recent of these was published in the Cincinnati Enquirer on
August 14, 2016. Exhibit 1 hereto. The article indicates that Plaintiff and her counsel were
specifically interviewed for and contributed to the story. Exhibit 1 at 2-3. In that article, Plaintiff
is quoted, or information she gave in separate interviews is relayed, at least nine (9) times. See
Exhibit 1. Therein, she discusses numerous matters related to this action, including allegedly
being “afraid of retribution from school administrators”; that she allegedly was not informed of
potential disciplinary actions against her accused attacker; that the accused “continually
violated” sanctions and that NKU allegedly gave him permission to do so; that she was
publically “yelled at” and called a “slut” and a “whore” by other students; and that her calls to
police regarding her accused’s whereabouts allegedly were ignored. See Exhibit 1.

Such

statements, the truth of which Defendants deny but cannot factually respond to, clearly influence
the reader.
Plaintiff’s Counsel, Kevin Murphy, was also quoted or paraphrased more than five (5)
times regarding the substance of this case. See Exhibit 1. Specifically, Murphy opined that
NKU’s behavior was “appalling” and that he was “personally shocked” about the contents of
Defendant Kachurek’s deposition. Exhibit 1 at 1-2. He refers to the Defendants as “these folks
in the ivory tower” and asserts that NKU inadequately enforces sanctions. Exhibit 1 at 3. Further,
he calls NKU’s handling of the case “disgraceful” and continues to disclose the details of FRE
408 communications between him and counsel for NKU. Exhibit 1 at 3. Defendants have
declined, and continue to decline, to violate the privacy rights of their students for the purpose of
making a public defense. In fact, Defendants are statutorily gaged and precluded by law from
countering such assertions while Plaintiff and her counsel are not similarly constrained.
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It is Defendants’ belief that Plaintiff filed or directed the filing of Defendant Kachurek’s
deposition, which was featured in the aforementioned news story, with intent to utilize the
deposition to further her trial by media. No notice of the filing of record was provided to
Counsel for Defendants, as required by Fed. R. Civ. P. 30(f)(3), resulting in the fact that the
press became aware the transcript had been made a part of the record before Defendants knew. In
fact, Defendants learned the transcript had been filed, not via notice from Plaintiff, but by a
phone call from the newspaper advising it would be running a story on the matter. Plaintiff is
well aware, given the significant discovery issues that have been and are being addressed by the
Court concerning the discovery of FERPA protected documents, that Defendants are statutorily
barred from providing any meaningful response to the media to defend against these spurious
allegations.
Furthermore, this most recent article is not the first instance of Plaintiff’s Counsel
speaking directly to and being quoted by the press regarding the merits of this case. Murphy is
extensively quoted in a January 22, 2016 Northern Kentucky Tribune article. Therein Murphy
alleged NKU counseling staff discouraged Plaintiff from reporting her alleged sexual assault to
the police; described Plaintiff’s alleged sexual assault as “brutal”; alleged that the accused
attacker was not actually punished; stated that NKU allegedly “did not uphold its own rules”;
concluded that an email sent by Defendant Kachurek was an “affront to [Plaintiff’s] First
Amendment rights”; and alleged that Defendants “betrayed [Plaintiff’s] trust and their actions
. . . further compounded to harm her.”
Murphy is quoted equally extensively in a January 25, 2016 Cincinnati Enquirer article.
In this article, Murphy stated that Defendants “did nothing to protect [Plaintiff] like they told her
they would” and opined that “what happened here is so horrible – it has to stop.” Murphy also
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alleged that a pre-suit letter from Defendants, which was a confidential FRE 408 communication,
was sent to “embarrass and humiliate” Plaintiff in “retaliation for threatening to exercise her
rights.” Additionally, he stated that an email sent by Defendant Kachurek was a “deliberate
attack on [Plaintiff] in retaliation for exercising her First Amendment rights” and a “threat
against anyone who wished to join her in support.” Likewise, Murphy is further quoted in a
January 25, 2016 article from WCPO Cincinnati. He stated that “NKU failed [Plaintiff]
miserably”; alleged that NKU did not enforce sanctions on Plaintiff’s alleged attacker; and
implied that NKU treated the alleged attacker as a victim rather than Plaintiff.1
These comments paint an extremely negative picture of the Defendants in widely
disseminated news sources. The comments impermissibly present legal arguments and
conclusions that will allow the public to decide the case on misinformation, or at the very least
on one-sided information, as Defendants cannot respond and implicate the privacy rights of the
Plaintiff and other nonparty students, being statutorily constrained by FERPA, to which Plaintiff
and her counsel are not bound. Regardless of the responsibilities imposed upon Defendants
under FERPA, Defendants decline to defend their case in the media at the expense of their
students’ privacy.
The likelihood of a panel of local jurors being irreparably biased against Defendants due
to these public statements is dangerously high. Therefore, it is essential to the interests of justice
that Plaintiff and her Counsel be held to the same restriction as to communication, or
speculation, of FERPA protected information that Defendants are bound and a gag order be
granted.

1

Plaintiff’s Counsel has further provided comment and asserted alleged facts to which Defendants cannot respond to
others who have reported his comments in social media. See Exhibit 2.
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B. Deposition Transcripts and Student Records Must Be Sealed to Protect Against
Further Exposure
Additionally, Defendants ask the Court, in accordance with Joint General Orders 11-01
and 11-02, to seal all deposition transcripts and student records filed or to be filed of record in
this case. As indicated above, Defendants believe that Plaintiff filed or directed the filing of
Defendant Kachurek’s deposition transcript in violation of Fed. R. Civ. P. 30(f)(3) for the
purpose of exploiting Kachurek’s testimony for media benefit.
Plaintiff’s manipulation of the media is evident in her discovery efforts as to sexual
misconduct matters involving other students. Attorney Murphy is well aware Defendants cannot
respond or comment on matters involving other students, yet questioned Defendant Kachurek
concerning alleged events with the clear intention to place those events in the court of public
opinion. Plaintiff has now taken the deposition of NKU Athletic Director Ken Bothof for the
same purposes. At no point in Mr. Bothof’s deposition was he examined as to any fact or matter
involving the Plaintiff – and could not as Bothof has no knowledge of, nor any involvement
whatsoever in, the events surrounding her claims. Attorney Murphy’s examination specifically
sought private, FERPA protected information about other students.2

Plaintiff seeks to

manipulate Defendants’ adherence to its statutory obligations under FERPA and the protection of
student privacy rights for her benefit in the court of public opinion. While Plaintiff has wide
latitude in discovery, the sealing of depositions will prevent the abuse of discovery for salacious
media purposes.
To the extent Plaintiff seeks the education records of nonparty students or former
students NKU has assured its compliance with FERPA, and protection of the privacy rights of
nonparty students, through the entry of an Agreed Protective Order (DE # 18) addressing NKU’s
2

While permitting the deposition of Mr. Bothof, Magistrate Smith specifically acknowledged Defendants’
obligation to object to such questioning on FERPA grounds. (DE # 39)
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statutory notice obligations, allowing for adequate notice to nonparty students and the
opportunity to be heard before the Court on the production of their personal education records.
These nonparty students should not be denied this basic due process. Plaintiff’s Counsel is well
aware that should Plaintiff seek the education records of nonparty students he must do so in
accordance with the Agreed Protective Order. Of course, Plaintiff’s Counsel is similarly aware
that victims of sexual misconduct, like his client, desire to preserve their privacy, and properly
produced records may well reveal rumors and unsupported allegations to be false. Instead,
Plaintiff’s Counsel’s tactic is to ask questions he knows Defendants cannot answer and allow
negative inferences to be created.
Documents containing the private education records of nonparty students should not be
exposed to the public or be the subject of further press scrutiny, unless and until this Court
should rule to allow such disclosure. Sealing the transcripts and records is the only way to
protect such documents and information from further public dissemination as they cannot be
effectively redacted to ensure the privacy rights of the nonparty students at issue.
III. CONCLUSION
Due to the extreme imbalance between the parties’ abilities to publically comment on this
case, there is a severe likelihood of juror bias against the Defendants. It is essential for the Court
to regulate the information that is publically disseminated in this case to protect the Defendants
from further harm and to protect the privacy of nonparty students who may be implicated.
Therefore, Defendants request the Court to grant a gag order prohibiting the parties and their
counsel from any further communication with the press regarding the merits or allegations of this
case and to seal the deposition transcripts and student records filed, or to be filed of record, in
this case.

Page 8 of 10

Case: 2:16-cv-00028-WOB-JGW Doc #: 53-1 Filed: 08/26/16 Page: 9 of 10 - Page ID#:
666

Respectfully Submitted,
STURGILL, TURNER, BARKER & MOLONEY, PLLC
/s/ Katherine M. Coleman
Katherine M. Coleman (KBA#84089)
Joshua M. Salsburey (KBA#89038)
Patsey Ely Jacobs (KBA# 83664)
333 West Vine Street, Suite 1500
Lexington, KY 40507
Telephone: (859) 255-8581
kcoleman@sturgillturner.com
jsalsburey@sturgillturner.com
pjacobs@sturgillturner.com
ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE
I hereby certify that on August 26, 2016, I electronically filed the foregoing with the
Clerk of the Court by using the CM/ECF system, which will send a notice of electronic filing, if
applicable, to the following:
Kevin L. Murphy
Murphy Landen Jones PLLC
2400 Chamber Center Drive, Suite 200
P.O. Box 17534
Ft. Mitchell, KY 41017-0534
KMurphy@MLJfirm.com
Attorney for Plaintiff
Steven A. Taylor
Murphy Landen Jones PLLC
2400 Chamber Center Drive, Suite 200
P.O. Box 17534
Fort Mitchell, KY 41017-0534
STaylor@MLJfirm.com
Attorney for Plaintiff

Barbara A. Kriz
200 West Vine Street, Suite 710
P.O. Box 499
Lexington, KY 40588
bkrix@kjplaw.com
Attorney for Defendant Kachurek
/s/ Katherine M. Coleman
ATTORNEY FOR DEFENDANTS
\00726950.docx
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EXHIBIT 1
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EXHIBIT 2
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION AT COVINGTON
CASE NO. 2:16-CV-00028-WOB-CJS
JANE DOE

v.

PLAINTIFF

ORDER

NORTHERN KENTUCKY UNIVERSITY, et al.

DEFENDANTS

*** *** ***
This matter having come before the Court of the Motion to Seal by Defendants, and the
Court having reviewed and being otherwise sufficiently advised, Defendants’ Motion is
GRANTED and it is hereby ORDERED as follows:
A gag order shall be entered prohibiting parties and their counsel from communicating
with the press regarding the merits or allegations of this case and all deposition transcripts and
student records filed, or to be filed of record, in this case will be hereby sealed.
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